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In the Court of Appeals of the District of Columhia. 


No. 2726. 

The United States of America ex Rel. Oliver P. Newman et al., 

Appellants, 

vs. 

City and Suburban Railm'ay of Washington. 


a Supreme Court of the District of Columbia. 

No. 56764. At Law. 

The United States of America ex Rel. Oliver P. Newman, 
Frederick L. Siddons, and Chester Harding, Commissioners of the 
District of Columbia, Petitioners, 

vs. 

City and Suburban Railw ay of Washington, Respondent. 

/ 

United States of America, 

District of Columbia, %s: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Wa.shin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Mandamus, 

• Filed April 1, 1914. 

In the Supreme Court of the District of Columbia. 

Law. No. 56764. 

The United States of America ex Rel. Oliver P. Newman, 
Frederick L. Siddons, and Chester Harding, Commissioners of 
the District of Columbia, 

V. 

City and Suburban Railway of Washington. 

The petition of the United States of America on the relation of 
Oliver P. Newman, Frederick L. Siddons, and Chester Harding, 
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Commissioners of the District of Columbia, respectfully shows as 

the duly constituted Commissioners of the 
^stnct of Co umbia, and as such, and for and in behalf of the 
Dmrict of Columbia, a municipal body corporate, created by act 
of Congress, they bring this suit. ^ ^ 

• 'ie^endant, the City and Suburban Railway of Washington 

IS a body coiporate, created by act of Congress, operating a Street 
Railway in the District x>f Columbia and is sued as such, and as the 
successor and assign of the Maryland and Washington Railway 
Company as hereinafter set forth. 

u Act of Congress approved August 1st, 1892, entitled 

An Act to incorporate the Maryland and Washington Railway 
Company, certain pereons named therein and their associates suc- 
cessors and assigns, were created a body corporate, by the 
2 name, style, and title of the “Maryland and Washington 
Railway Company,’^ by that name to have perpetual succes- 

j ^ ^ impleaded, defend 

and be defended in all courts of law and equity within the United 

otates. feaid corporation was therein authorized to construct and lay 
down a single or double track railway with the necessary switches 
etc., along the following routes, to wit, beginning at the point where 
Rhode Island Avenue, of the city of Washington, if extended in its 
present course would intersect Fourth Street, Northeast, as extended 
due north, and running thence with and along said Rhode Island 
Avenue as thus extended, or adjacent thereto, to a point at or near 
the point of intersection of said Rhode Island Avenue with the 
Northeast boundary line of the District of Columbia: Provided, that 
all of the routes therein named should be subject to the approval of 
the Conimissioners of the District of Columbia. 

Section 24 of said Act of Congress, provided as follows: 

That in the e\ent that the company should not be able to come 
to an agreement with the owner or owners of any land through 
which the said road may be located to pass, proceedings for the 
condemnation for the use of the company of so much of said land 
as may be required, not exceeding fifty feet in width, with necessary 
slopes, and one hundred and thirty feet in width in the line of 
Rhode Island avenue extended, may be instituted in the usual way 
in the Supreme Court of the District of Columbia, under such rules 
and regulations as said Court may prescribe for such purposes: Pro¬ 
vided, That the exiension of Rhode Island avenue herein authorized, 
whether acquired by condemnation or otherwise, shall be dedicated 
to the public use in the same manner and subject to the same regula¬ 
tions and control that apply to other streets and avenues in the 
District of Columbia occupied by the street railways.^’ 

4. By a subsequent Act of Congress approved March 2, 1895, 
entitled “An Act to amend an Act entitled 'An Act to incorporate 
the Maryland and Washington Railway Company,^ approved 
3 August 1st, 1892, and for other purposes,” it is provided as 
follows: 
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^^That Section 24 of said Act be and is hereby, amended so as to 
read as follows: 

“Sec. 24. That in the event that Rhode Island avenue shall not 
have been extended and said company shall not be able to come to 
an agreement with the owner or owners of any land through which 
the said road may be located to pass for the purchase or dedication 
of so much land as may be necessary for the opening of Rhode 
Island Avenue, then the said company may institute proceedings 
for the condemnation of so much land as may be required for the 
extension of the aforesaid avenue: Provided, That the strip of land 
so to be acquired by condemnation shall be one hundred and thirty 
feet in width, and shall be located according to the official plats for 
the extension of Rhode Island avenue: And provided further. That 
all the land within the lines of the proposed extension of Rhode 
Island avenue which shall be acquired by said Maryland and Wassh- 
ington Railway Company, by purchase or condemnation, shall, by 
appropriate conveyance, be dedicated, before tracks are laid therein, 
by said Marvland and Washington Railway Company as an exten¬ 
sion of Rhode Island avenue to the extent of the land so acquired/^ 

And said Act further provided in detail the manner in which 
said condemnation proceedings should be instituted and prosecuted. 

5. Under the authority of the foregoing provisions, the said 
Maryland and Washington Railwav Company entered upon, and 
constructed its railway within the lines of Rhode Island avenue, as 
the lines of said avenue are hereinbefore defined, from Fourth 
Street, Northeast to the District Line, and as shown on the map of 
the permanent system of highways, recorded in the office of the 
Sun^eyor of the District of Columbia, and began and continued the 
operation thereof as a street railway until its property and fran¬ 
chises were a.'^signed to the City and Suburban Railway of Wash¬ 
ington, the defendant herein, as hereinafter set forth. At the time 
said railway was constructed, Rhode Island avenue had not been 

extended, but ninety per cent or more of the land necessary 
4 for the extension of said Rhode Island avenue from Fourth 

Street east to the District Line, had been dedicated for its 
extension, either directly by the owners thereof, or after acquisition 
by the said Maryland and Washington Railway Company, pursuant 
to the provisions and conditions of the Act of Congress hereinbefore 
set out. 

6. The relators aver that the above quoted provisions of law im¬ 
post upon the Maryland and Wavshington Railway Company the 
duty of acquiring the land necessary for the extension of Rhode 
Island avenue from Fourth Street east to the District Line at its 
full width, according to the highway plan, and of dedicating said 
land for the said extension as a condition to the occupation of said 
avenue, by the said company for the construction, maintenance, and 
operation of its railway therein, and that by the acceptance and 
exercise of the powers, privileges, and franchises conferred upon it 
by the aforesaid Act of Congress, the said Maryland and Washington 
Railway Company assumed the condition set forth in Section 24 of 
the said Act of acquiring and dedicating the land necessary for the 
extension of Rhode Island avenue at its full width of one hundred 
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and thirty feet from Fourth Street east to the District Line, and that 

of the Maryland and 

the Company and its lawful successor ^d assign, 

ferttf ; and Suburban Railway of Washington, as hereinafter^t 
sion nf neceasarj- for the said exten- 

ertenrion^^ Rhode Island avenue, for the purposes of said 

7. By an Act of Congress approved June 19, 1888, entitled “An 
Act to incorporate the Eckington and Soldiers’ Home Rail- 
5 w_ay Company of the District of Columbia, certain persons 
therein nanaed and their associates, successors, and a&dgns 
«f>ody corporate under the name of the Eckington 
and Soldiers Home Railway Company in the District of Columbia, 
with authority to construct a single or double track railwav through 
and along certain streets, avenues and highwavs in the District of 
tolumbia therein designated and defined, and l.v a suhseouent \ct 

tbo^TT'”’ 27, 1898, entitled “An Act to amend 

T^strioi and Sf'Wiers’ Home Railwav of the 

District of Columbia, the Marv-land and Washington Railwav Com- 

P'’“'’ided as follows: ' 

*b.n-, • . S='nldiers’ Home Railway Companv of 

the Distnct of Columbia, be and it has herebv, authoritv to purchase 
or lease the property and franchises or any part thereof, of the 
Maryland and M ashington Railway Company of the District of 
Columbia, and that part of the property and franchises of the 
Columbia ^d Maryland Railway Company of Marvland Iving be¬ 
tween the District line and the town of Laurel. Mainland.'and the 
Marvland and M ashington Railway Companv is herebv authorised 
to sell or lease its property and franchises to the said Eckington and 
Soldiers Home Kaihvay Company.^’ 

And further provided in Section 9 a.s follows: 

“That the Eckington and Soldiers’ Home Railwav Companv is 
hereby authorized to change its name to City and Suburban Railwav 
of \\ ashington by a majority vote of its stockholders, such chan<re to 
be®ome operative when a certificate of the action of the stockhofders 
shall h.ave been recorded in the office of the Recorder of Deeds of 
the District of Columbia: such certificate to be signed bv the Presi- 

thereto •''ecretaiy-, and the corporate seal to be attached 

Under the authority of the foregoing prorisions immediatelv 
hereinbefore .set out, the .said Eckington and Soldiers’ Home Rail¬ 
way purcha.sed the property and franchises of the Main land and 
Washington Railw.av Company of the District of Colulnbia, and 
the name of said Eckington and Soldiers’ Home Railwav 
6 Company was changed to “City and Suburban Railway of 

"i«l'’»’ity vote of its stockholders. A cer- 
tificate <M the action of the stockholders in so changing the name 
t ®®'‘’,C<?nipnn.';; wa.s diilv recorded in the office of the Recorder 
ko Columbia, signed bv the President, and 

aSed tblreto ‘'’® ®®"'P®"y 
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8. The relators aver that all the duties, conditions and obligations 
theretofore resting upon the said Maryland and Washington Rail¬ 
way Company thereupon devolved upon the City and Suburban 
Railway of Washington, the defendant herein, and that the ^d 
City and Suburban Railway of Washington has been and is since 
said purchase exercising its franchises and operating its street rail¬ 
way within the line of Rhode Island avenue, from Fourth Street 
east to the District Line under the authority, and subject to the 
conditions, of the Acts of Congress of August 1st, 1892, and March 
2, 1895, under and by virtue of which the said Maryland and Wash¬ 
ington Railway Company was incorporated and constructed and 

operated its railway. . . 

9. The relators aver that they and their predecessor Commission¬ 
ers of the District of Columbia acting in behalf of said District, from 
time to time since the construction of the said Maryland and Wash¬ 
ington Rail wav within the said lines of Rhode Island avenue, have 
endeavored to’procure from the said Marvland and Washington 
Railway Company and its successor and assign, the City and Sub¬ 
urban Railway of Washington, a dedication of the remaining land 

necessary for the aforesaid extension of Rhode Island avenue, 

7 and that the said companies have, from time to time in com¬ 
pliance with such endeavors dedicated various parcels of land 

for the said extension: but the relators and their said predecessors 
have been unable to acquire, or to induce the said railwav compa¬ 
nies to acquire and dedicate, a number of parcels of land within the 
said lines of Rhode Island avenue, and ne<*es.sar\^ for it« extension, 
although they have made rer>eated efforts so to do. The said parcels 
which are needed for the said extension of Rhode Island avenue are 
8^ follows * 

‘ Parcels* 155/71, 166/11, 166/13, 166/17, 166/21, 166/25, 
166/26 166/27, 166/28, 166/30, 166/31, 166/37, 166/40, 166/41, 
166/46, 166/23, 166/34, 166/44, 166/54, 166/18, 

as such parcels are shown and designated for the purposes of taxa¬ 
tion in the office of the Surveyor of the District of Columbia. 

10. The relators say that by rea.son of the fact that all of the land 
necessar\^ for the extensi''n of Rhode Island avenue from Fourth 
Street e^«t to the District Line, has not been acquired by the District 
of Columbia, it has been impossible to extend and improve the said 
avenue l>etween the .^a’d [)oint-' so to make it available for public 
use as a thoroughfare, that the public convenience and welfare is 
seriously hindered and interfered with by rea.son thereof, that resi¬ 
dents in the \ncinity, and along the line, of said avenue are .sub¬ 
jected to great hardship. Relators further say that they have no 
means under authority of law to acquire the land necessary for the 
said extension of said avenue, except by compelling in behalf of the 
District of Columbia, the City and Suburban RaiRvay of lyashing- 

ton to comply with the condition of law under which it is 

8 maintaining and operating its railway within the lines of 
Rhode Island avenue from Fourth Street east to the District 

Line, as aforesaid. 

Tho premises considered, the relators pray as follows: 
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.ni ““ “ "PP"' “'1 

'"sndamus may go to the defendants reauirinff 
hHxtenS'of '“"'I for 

purS^ orjd exiS.“"'' ‘he 

3. That a rule may he laid according to law requirine the defend 
ants to show cau^ why a writ of mandamusTall LT i^e as' 

fhe^^or^r''^'”’ *^h**‘ *he relators shall have such other and fur¬ 

ther relief as may be jast and proper. 

O. P. NEWMAN, 

F. L. SIDD0N8, 

. . CHESTER HARDING, 
tommtsmoners of the Diitrict of Columbia. 

CONRAD H. .SYME, 

J. F. SMITH, 

Attorneys for Petitioners. 

Oliver P Newman, Frederick L. Siddons, and Che.ster Hardinv 
teng first duly sworn depose and say that thev have read the fore- 
go.ng petition by them subscril.ed, and know the clt^ts thereof 
tlmt the mattere and things stated therein a* of their own kmowl^dge 

troe* **"** ”” information and belief they believe to be 

0. P. NEWMAN, 

F. L. SIDDONS, 

. . CHESTER HARDING, 
tommtss)oners of the District of Columbia. 

^ A dTgi?*’ 28th day of March 

WILLIAM TINDALL, 

Notary Public, 

Rule to Show Cause. 

Filed April 1, 1914. 

On con.sideration of the petition of the United States of America 

Uhesw TT "d"" "f Newman, Frederick L. Siddons and 

Chester Harding Commi.s,sioners of the District of Columbia on m<> 

tion of counsel for .said Commissioners, it is bv the Court this 1st 

day of .kpnl. 1914, ordered, that the City and'suburCn Railway 

of W ashington a body corporate, the defendant herein, be and it is 

l'oi*U > 1 ‘*1 cause on or before the 17th dav of Anril 

fT’ -'-y*" o clock A. M., why a writ of mandamus shall not i^ue 
l^orthwith, as prayed in said petition, commanding the said Corpora¬ 
tion to acquire and dedicate for the extension of Rhode Island^vc- 
^e, from Fourth Street east, to the District Line, the following Par¬ 
is of land which are needed for the said extension to wit: 
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Parcels 155/71,166/11,166/13,166/17, 166/21,166/25,166/26, 
166/27, 166/28, 166/30, 166/31, 166/37, 166/40, 166/41, 166/46, 
166/23, 166/34, 166/44, 166/54, 166/18. 

By the Court: 

JOB BARNARD, Justice. 
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Marshal's Retwm. 


Served copy of within rule to show cause on City and Suburban 
Railway of Washington by service on S. R. Bowen, Secretary. 

April 2 1914. 

MAURICE SPLAIN, Marshal. 

C. R. S. 


Answer to Rule to Show Cause. 

Filed June 5, 1914. 

♦ ♦♦♦♦♦♦ 

The answer of the respondent, the City and Suburban Railway 
of Washington, to the Rule to Show Cause issued herein, respectfully 
represents unto the court as follows: 

1. Answering the allegations contained in i>aragraph 1 of the 
petition filed herein, the respondent admits that the relators are the 
duly constituted Commissioners of the District of Columbia, which 
was duly creiited a municipal body corporate by an act of Congress 
of the United States. 

2. Answering the allegations contained in paragraph 2 of the 
said petition, this respondent admits that it is a body corporate, cre¬ 
ated by an act of Congress and is engaged in the operation of a street 
railway in the District of Columbia, and that it is the successor of 
the Maryland and Washington Railway Company. 

3. Answering the allegations contained in paragraph 3 
11 of said petition, the respondent admits that the Maryland and 
Washington Railway Company was created a body corporate 
under and by virtue of the provisions of an act of Confess approved 
August 1, 1892, authorizing and empowering the said corporation 
to construct and lay down certain street railway tracks in Rhode 
Island Avenue in the City of Washington, District of Columbia, as 
set out in said paragraph; and further admits that the act of Con¬ 
gress approved August 1, 1892 contained a section designated as Sec¬ 
tion 24, containing the provisions set out in said paragraph. 

4. Ans>^’ering the allegations of paragraph 4 of said petition, the 
respondent admits that thereafter Congress passed an act approved 
March 2, 1895, amending the provisions of tne act approved August 
1, 1892, and amended Section 24 of said act in the manner set out 

in said paragraph. * . . . 

5. Answering the allegations contained in paragraph 5 of said 
petition, tie respondent admits that under authority of the foregoing 
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provisions of law the Maryland and AVashington Railway romnflnv 
of line of railway within the Hnes 

a^sSi? ratSv tWpT’ " n continued the operation of 

sicned to the Pitv ^ Property and franchises were as¬ 

sign^ to the City and huburban iiailwav of M’ashington 

it ts aTerre! t^artb ‘‘r of the peS wherein 

v^u A T 1 1 time the said railwav" was constriir*t/^H 

Rh^e Island Avenue had not been extended, but nTnerScS 
or more of the land necessary for the extension of said^Khnde 
Island Avenue from Fourth Street east U> U.rDisteicrLinfhad 
been dedicated for its extension, either directly by the owners 

by the Maryland^and WashhT^ 

sufficienT knowlIdL^"'^®?^.’ re-'^POodent is not in possession ot 
thf^toM*' knowledge in relation thereto either to admit or denv 

«rici pL“(Th3 * '* “!'• f»' 

44“»p “■* 

further answering the allegations of said paragraph this re- 
spondent avers that tl.e said paragraph does not confaitfallStioM 
of fact but merely conclusions of tl.e relators, which are not X! 
mnted by any provisions of law, and respondent specifically denies 
that there ever was, or is now, any duty i.n,K.sld upon thfil 
s^ndent or its predecessor, the Maryland and Washington Railway 

S/Krtto ^ ® more parUcm 

1 . Answering the allegations contained in paragraph 7 of said 
peution the respondent admits that the Kckington and Soldier’s 
Home Rail'vay Company of the District of Columbia was incorpo- 

I’d "f ‘be act of Congre-ss approved .J?ne 

19, 1888, with authority to construct and operate lines of street 

[berr* *" ‘''® Columbia, and that 

thereafter Congress passed ati act approved June 27, 1898 amend¬ 
ing the chartei^ of the Kckington and Soldiers Home Railway 
Company of the District of Columbia, and the Maryland and 
Washington Ra.Ki^y Company, and that the said act of Congre^ 
contained the provisions set out in said paragraph ^ 

Further onswering the allegations of said paragraph, respondent 
1 Q ^ under the authority of the provisions of the 

18 act of ^ngr^ of June 27, 1898, the Kckington and Sol- 
dier s Home Railway Company purchased the property and 
franchise of the Maryland and Washington Railway Company of 
^e District of Columbia and the name of the Kckington and 
Soldier s Home Hallway Company was changed to “City and Sub- 

urban Railway of \\ ashington/’ in the manner set out in the said 
paragraph. 

8. Answering the allegations contained in paragraph 8 of said 
petition, respondent admits that all of the duties, conditions and 
obh^tions theretofore resting upon the Marvland and Washing- 
ton Railway Company devolved upon the City and Suburban Rail- 
way of vVashington, and that since the purchase by the City and 
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Suburban Railway of Washington of the property and franchises 
of the Maryland and Washington Railway Company, the respon¬ 
dent has been exercising all the rights and privileges conferred 
upK)n its predecessor, but denies that there has been at any time 
imposed upon its predecessor, or is now imposed upon it, any duty 
or obligation as contended for by the relators herein. 

9. Answering the allegations contained in paragraph 9 of said 
petition, the respondent is not in possession of sufficient knowl¬ 
edge upon the subject to enable it to admit or deny the averment 
therein contained that the relators from time to time since the con¬ 
struction of the Maryland and Washington Railway within the 
lines of Rhode Island Avenue, have endeavored to procure from 
the said Maryland and Washington Railway Company a dedica¬ 
tion of any lands for the extension of said Rhode Island Avenue, 
but does admit that within the past six months the relators have 

requested the respondent to dedicate certain lands within 

14 the line of Rhode Island Avenue, but respondent has not 
complied with said request, for the reason that it denies 

the right of the relators to call upon it so to do, and further avers 
that there is no existing law which authorizes or empowers re¬ 
spondent to acquire any lands in the line of said Rhode Island 

Avenue. . i . • i u 

Further answering the allegations contained in said paragraph, 

respondent admits that from time to time the Maryland and Wash¬ 
ington Railvvay and this respondent have dedicated to the District of 
Columbia certain parts or parcels of land located within the lines of 
Rhode Island Avenue, which had theretofore been acquired by pur¬ 
chase by the Mar>dand and Washington Railway Company and this 

respondent. ^ , , , j 

Further answering the allegations of said paragraph the respond¬ 
ent avers that it is not in possession of sufficient knowledge to either 
admit or deny the allegations of said paragraph in respect to the par¬ 
cels of land which it is alleged are necessary for the extension of 

Rhode Island Avenue. i. i. --i 

10. Answering the allegations contained in paragraph 10 of said 

petition, this respondent can neither admit nor deny the averment 
that the relators have not been able to acquire the necessar\^ parcels 
of land to extend and improve Rhode Island Avenue, and has no 
knowledge upon the subject of whether or not the failure to extend 
said avenue has interfered in any way with the convenience of resi¬ 
dents along the said avenue, or has subjected them to hardships. 

Further answering the allegations of said paragraph the respond¬ 
ent can neither admit nor deny the averment that the relators have 
no means under authority of law to acquire the land ncessary for the 
said extension of Rhode Island Avenue, and denies the right 

15 of the relators to compel the respondent to acquire the land 
necessary for such purpose. 

Further answering each and all of the allegations of the said peti¬ 
tion respondent avers that acting under the authority of the acts of 
Congress of August 1, 1892, March 2, 1895, February 22, 1896, and 
June 27, 1898, respondent, and its predecessor, the Maryland and 

2—2726a 
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fKi-s 'z 

rS:S'3S?yt” •' - 

of Congress approved June 27 1SQS the act 

following provision: ‘^>6 said act contained the 

ty «ti.„ iV- tou, .a-”p4 

hon to extend the charter of the Maryland and Washineton^^?^ 

from the passage of this Act.” ^ force one year 

Further answering the allegations of said netitmn . 

16 spondent avers that since the Mcniratinn P®““on the re- 

approval of the act of Congress^of June 27 18^9rthp'“ 

S.o‘rd:'„rt“ 4" ?h“ 

f Pf “'^U'ring any land whalaoever w|(hin OiHiiie^f Rh‘Ij® 
latad Avanna, .„d .h.. i,p, 

placed upon theCCge^uid inCvc™! “f *<> 

before referred to, and fLTntenti^n thl! K 

by the legislative’ aniendn.^nrwr to ^nLTpt^ 

the privilege of instituting cnnflprr.,a«*: **P?.*^ respondent 

pose of acquiring land within the lines of*R^oX^*^i*”^ P“''' 

not to impose upon the respondent any^d^ty^or^Sltto'n”“\“‘^ 

aayathatavenTfTa^oilld baXtarmln'ed^thatth P*^**®?’ '■«sP«hdent 
gress are to be interpreted to Sn that 

respect to ^e institution of condemn«imn provisions thereof in 

^ a?q®ihre7nrdldkrtrtheTaTd wdth^S^‘^®^^*^ 

Island Avenue, nevertheless the linlitedon of <h7t dulj 
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by the provisions of the act of Congress approved March 2, 1895, 
amending section twenty-four of the act of Congress approved Au¬ 
gust 2, 1892. as follows: 

17 ^‘That section twenty-four of said Act be, and is hereby, 
amended so as to read as follows: 

^Sec. 24. That in the event that Rhode Island avenue shall not 
have been extended, and said company shall not be able to come 
to an agreement with the owner or owners of any land through 
which the said road may be located to pass for the purchase or dedi¬ 
cation of so much land as may be necessary for the opening of 
Rhode Island avenue, then the said company may institute proceed¬ 
ings for the condemnation of so much land as may be required for 
the extension of the aforesaid avenue: Provided, That the strip of 
land so to be acquired by condemnation shall be one hundred and 
thirty feet in width, and shall be located according to the official 
plats for the extension of Rhode Island avenue: And FHirther Pro¬ 
vided, That all the land within the lines of the proposed extension 
of Rhode Island avenue which shall be acquired by said Maryland 
and Washington Railway Company, either by purchase or con¬ 
demnation, shall, by appropriate conveyance, be dedicated, before 
tracks are laid therein, by said Maryland and Washington Rail¬ 
way Company as an extension, of Rhode Island avenue to the extent 
of the land so acquired/^ 

That the line of railway now operated by the respondent, and 
constructed by its predecessor the Maryland and Washington Rail¬ 
way Company was fully completed, and has been in operation for 
the period of more than twelve years, and that if any duty was im¬ 
posed upon this respondent by the provisions of the aforesaid act 
of Congress, then it is urged that the right to enforce the provisions 
of the aforesaid acts of Congress has long since expired. 

And having fully answered the said rule to show cause, respondent 
prays that the same may be discharged, and the writ dismissed. 

CITY AND SURBURBAN RAILWAY 
OF WASHINGTON, 

By S. R. BOWEN, Secretary* 

GEO. P. HOOVER, 

Attorney for Respondent, 

18 District op Columbia, ss : 

S'. R. Bowen on oath says that he has read the foregoing answer 
subscribed by him in his capacity as Secretary of the City and 
Suburban Railway of Washington; that the facts therein stated 
upon his personal knowledge are true, and those stated upon infor¬ 
mation and belief he believes to be true. 

S. R. BOWEN. 

Subscribed and sworn to before me this Fifth day of June, 1914. 

rgBAL.l RUTLEDGE WILLSON, 

Notary Public, D, C, 
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U^iITED STATES OF AMERICA, BJTC., ET AL. VS. 


Order Discharging Rule and Dismissing Petition, 

Filed June 5, 1914. 


Upon consideraUon of the petition filed herein, the rule to show 
cause issued thereon, and the answer of the respondent thereto, and 
the same being submitted after argument by counsel representine 
the respective parties, it is, by the court, this Fifth day of Jun^ 
14, Adjudged, Ordered and Decreed, that the nile to show cause 
be and the same hereby is discharged, and the petition of the re- 
lators be, and the same hereby is, dismissed with costs. 

From the foregoing order the relators note an appeal, in open 
h) the Court of Appeals of the District of Columbia. 

JOB BARNARD, Justice. 


Assignment of Errors. 

Filed .July 14, 1914. 

♦ - ♦ ♦ . , , 

1. The Court, erred in holding tliat the provisions of the Statute 

under which the defendant’s predecessor Company constnicted its 
street railway, vnth rejjpect to the acquisition and dedication bv 
such company of the land within the lines of Rhode Island Avenue 
from Fourth Street east to the District line were permissive only 
and not mandatory. ^ 

2. The Court erred in holding that the time within which the 
defendant company might acquire the said land has expired 

3 The (>urt erred in holding that the Commissioners of the 
District of Columbia acquiesced in the constniction hy the railway 

company of its tracks before the acquisition of said land, and were 
thereafter estopped. 

4. The Court erred in dismissing the petition. 

CONRAD H. SYME, 

J. F. SMITH, 

Atfys for D. C. 

2^ Designation of Record. 

Filed July 14, 1914. 

The ^erk will please make a transcript of record of the following 
papere for the record on appeal in the above entitled case. 

1. The original petition of the Commissioners. 

2. The rule to show cause issued thereon. 

3. The answer of the respondents to the rule. 

, The judgment of the Court discharging the rule and dis¬ 
missing the proceedings. 









CITY AND SUBURBAN RAILWAY OF WASHINGTON. 


5. The assignment of errors. 

6. This designation. 


CONRAD H. SYME, 

J. F. SMITH, 

Atifys for D. C, 



21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 20, both inclusive, to be a true and correct transcnpt of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 56764 at Law, wherein 
The United States of America ex rel. Oliver P. Newman et al., 
Commissioners, &c. are Petitioners and City and Suburban railway 
of Washington is Respondent, as the same remains upon the files 

and of record in said Court. j 

In Testimonv Whereof, I hereunto subscnbe my name and amx 
the seal of said*^ Court, at the City of Washington, in said District, 

this 20th day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

Endorsed on cover; District of Columbia Supreme Court. No. 
2726 The United States of America ex rel. Oliver P. Newman 
et al., appellants, vs. City and Suburban Railway of Wellington. 
Court of Appeals, District of Columbia. Filed Jul- 21,1914. Henry 
W. Hodges, Clerk. 
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OCTOBEE TEEM, WAouRT orAoPEAt-; 

- TFrCTRICTOFCO-J^..;A 

No. 2726. SER'iO.-lSU 

Mo. 14, SPECIAL 


THE UNITED STATES OF AMERICA Ex Rbl. OLIVER 
P. NEAVMAN, FREDERICK L. SIDDONS, and CHES- 
TER HARDING, Oommissionebs of the Distbict of 
C oLUMBU, Appellants, 


CITY AND SUBURB AN RAILWAY OF WASHINGTON, 

Appellee. 


APPEAL FEOM THE SUPREME COtJBT OF THE DISTBICT OF 

COLUMBIA. 


BRIEF FOE APPELLANTS. 

CONRAD H. SYME, 

CorpoTaiion Counsel, 
JAS. FRANCIS SMITH, 

AssistaTU, 

Attorneys for Appellants^ 


Judd A Dirwciua (Im), Pfinmas, Wabhimqton, D. Q. 
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OCTOBER TERM, 1914. 


No. 2726. 

No. 14, SPECIAL CALENDAR. 


THE UNITED STATES OF AMERICA Ex Rel. OLIVER 
P. NEWMAN, FREDERICK L. SIDDONS, and CHES¬ 
TER HARDING, Commissioners of the District of 
Columbia, Appellants, 

V9, 

CITY AND SUBURBAN RAILWAY OF W\4SHINGTON, 

.4t^P E2LLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLANTS. 

Statement of Case. 

This is an appeal by the Commissioners of the District of 
Columbia, relators, from a judgment of the Supreme Court 
of the District of Columbia dismissing the petition of the 
said relators for a writ of mandamus against the City & 
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u )urbun Railway of W ashington, whereby the said relat- 
om sougl.t to compel the City & Suburban Railway to ac- 
quire and dedicate the land necessary for the extension of 
o e sland avenue from Fourth street east to the District 
line, the relators contending that the dedication of said land 
was one of the conditions of the charter under which said 
railway had constnitced and was oiierating its railroad. 

I he facts, as stated in the petition, are as follows: 

c. approved August 1, 1892 (27 

fetats., 841), the Maryland Washington Railway Company 
was incorixiruted and authorized to construct and lay down 
a railway along the following routes, to wit; Beginning at 
le point where Rhode Island avenue, in the city of Wash- 
ingtoii, if extended in its firesent course, would intersect 
loiirth street northeast, as extended due north, and running 
thence with and along .said Rhode Island avenue as thus 
e.vtended, or adjacent thereto, to a point at or near the point 
o iiitei-section of said Rhode Island avenue with the north- 
ea.st boundary line of the District of Columbia. 

Section 24 of .said act of Congre.ss provided as follows: 

“That in the event that the company should not 
lie aide to conie to an agreement with the owner or 
ow nei-s of any land through which the said road may 
lie Iwated to pass, imiceedings for the condemnation 
tor the use of the company of .so much of said land 
as may be required, not exceeding fifty feet in width 
with nece.-sary slopes and one hundred and thirty 
feet in width m the line of Rhode Island avenue ex¬ 
tended, may lie instituted in the ii.sual wav in the 
Supreme Court of the Di.strict of Columbia, under 
such rules and regulations as said court may pre.scribe 
for such purposes: Provided, That the e.xtension of 
Kliode Island avenue herein authorized, whether 
acquwd by condemnation or otherwise, shall be ded¬ 
icated to the public u.-e in the same manner and .sub¬ 
ject to the same regulations and control that apply 
to other streets and avenues in the District of Colum- 
bia occupied by the street railways/^ 
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By a subsequent act of Congress, approved March 2, 1895, 
entitled “An act to amend an act entitled ‘An act to incor¬ 
porate the Maryland & Washington Railway Company,’ 
approved August 1, 1892, and for other purposes’^ (28 
Stats., 713), it is provided as follows: 

“That section 24 of said act be and is hereby 
amended so as to read as follows: 

“ ‘Sec. 24. That in the event that Rhode Island 
avenue shall not have been extended and said com¬ 
pany shall not be able to come to an agreement with 
the owner or owners of any land through which the 
said road may be located to pass, for the purchase or 
dedication of so much land as may be necessary for 
the opening of Rhode Island avenue, then the said 
company may institute proceedings for the condem¬ 
nation of so much land as may be required for the 
extension of the aforesaid avenue: Provided^ That 
the strip of land so to be acquired by condemnation 
shall be 130 feet in width, and shall be loc*ated accord¬ 
ing to the official plats for the extension of Rhode 
Island avenue: And provided further, That all the 
land within the lines of the proposed extension of 
Rhode Island avenue which shall be acquired by said 
Marjdand & Washington Railway Company by pur¬ 
chase or condemnation, shall, by appro[)riate convey¬ 
ance, be dedicated before tracks are laid therein, by 
said Maryland & Washington Railway Company as 
an extension of Rhode Island avenue, to the extent 
of the land so acquired.’ 

By a subsequent act of Congress the Eckington & Soldiers’ 
Home Railway Company of the District of Columbia was 
authorized to purchase or lease the proj^erty and franchises, 
or any part thereof, of the Maryland & Washington Rail¬ 
way Company of the District of Columbia, and was further 
authorized to change its name to “City & Suburban Railway 
of Washington,” under the authority of w^hich provision the 
gaid Eckington & Soldiers’ Home Railway took over the 
property and franchises of the Maryland & Washington Rail¬ 
way Company of the District of Columbia and changed its 
name to the “City & Suburban Railway of Washington.” 
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The bill further alleges that Rhode Island avenue had not 
ijeen extended by reason of the fact that all of the land neces¬ 
sary for that purpose had not been acquired; that the relat¬ 
ors have endeavored to procure from the CSty & Suburban 
Railway of Washington (the successor and assignee of the 
. aryland & Washington Railway Company) a dedication 
of the remaining land necessary for the aforesaid extension 
of Rhode Island avenue; that the said railway company has 
from time to time, in compliance with such endeavors, dedi¬ 
cated various parcels of land for the said extension, but that 
the relators have been unable to acquire, or to induce said 
railway companies to acquire, and dedicate the remaining 
raircels of land within the lines of said Rhode Island avenue 
necej^sary for its extension. 

An answer was filwl by the defendant company setting up 
the following: 

That an act of Congress, approved June 27, 1898, provided 
as follows: 


Sec. 6 . That the power to institute condemnation 
proceedings conferred ution the Maryland & Wash¬ 
ington Railway Company hy sectioir24 of the joint 
resolution entitled ‘A joint resolution to extend the 
charter of the Maryland it Washington Railway 
Company, approved August 23, 1894, be, and the 
same hereby is, continued in force one year from the 
passage of this act.'^ 


That, therefore, since the expiration of one year from the 
approval of the aforesaid act of Congress there has not been, 
and is not now, any authority of law conferring upon the 
resjiondent the right to institute condemnation proceedings 
for the purpose of acquiring any land whatsoever within the 
line of Rhode Island avenue, and that it is powerless to in- 
stitute any such proceedings. 

That the proper legal interpretation and construction to be 
placed on the language used in the several acts of Congress 
hereinbefore referred to, and the intention thereby sought 
to be expressed by the legislative amendments, was to con- 
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fer upon the respondent the privilege of instituting condem¬ 
nation proceedings for the purpose of acquiring land within 
the lines of Rhode Island avenue, and not to impose upon 
the respondent any duty or obligation making it mandatory 
or compulsory for the respondent to institute condemnation 
proceedings for acquiring any of said land and dedicating it. 

That, even if it should be determined that the several acts 
of Congress are to be interpreted to mean that the provisions 
thereof in respect to the institution of condemnation proceed¬ 
ings are mandaton' in character, and impose upon the re¬ 
spondent the absolute duty to so acquire and dMicate the 
land within the line of said Rhode Island avenue, neverthe¬ 
less the limitation of that duty is prescrit)ed by the provis¬ 
ions of the act of Congress approved March 2, 1895, to the 
laying of the tracks within the lines of said avenue, and that 
the right to compel the acquisition and dedication of the land 
necessary for the said extension expired when the tracks of 
the defendant company were laid. 

The case was submitted to the court on the legal proposi¬ 
tions above indicated. 

The court discharged the rule and dismissed the petition, 
from which judgment this appeal is taken. 

Assignment of Errors. 

I. The court erred in holding that the provisions of the 
statute under which defendant’s predecessor company con¬ 
structed itii street railway, with respect to the acquisition and 
dedication, by said company, of the land within the lines 
of Rhode Island avenue from Fourth street east to the Dis¬ 
trict line, were permissive only and not mandatory. 

II. The court erred in holding that the time within which 
the defendant company might acquire the said land has ex¬ 
pired. 






III. The court erred in holding that the Commissioners 
o the District of Columbia acquiesced in the construction, 
by the railway company, of its tracks before the acquisition 
ot .said land and were thereby estopped. 

IV. The court erred in dismissing the petition. 


ARGUMENT. 


1 . 

The Provisions of its Charter Requiring the Railway Com- 
pany to Acquire by Purchase or Condemnation the Land 
Necessary for the Extension of Rhode Island Avenue at 
its Full Width Were Mandatory. 

r* _ I 

The proposition that the acceptance of a franchi.se imports 
an assumption of the conditions coupled with it, which con¬ 
ditions are enforceable by mandamus is not disputed The 

proposition is thus stated in McQuillin on MuniciparCorpo- 
rations (sec. 1766): 

I'elialf of municipality. 

\ here a provi.sion of an ordinance is a legislative 
act touching a public duty, to which acceptance by 
the pubhc-service company lends the added force of 
a contract, it may be enforced by mandamus. Man- 
ilamus lies on behalf of a municipality to compel the 
j.erforniance of public duties owing bV a public serv¬ 
ice corjxiration, growing out of the acceptance of a 
franchise. 

So a city may, by mandamus, compel a water 
company to perform its duty to extend its mains in a 
city, or to make the connections to supply consumers 
or to connect the water with its sewerage system, or to 
furnish water for certain purposes free of charge as 
required by ordinance; or the furnishing to it of a 
supply at a reasonable price, or the operation of a 
street railway, or to compel a street railway to fulfill 
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its legal obligation to change the location of its track 
pursuant to a demand, or to compel the performance 
by the public sendee company of contractual condi¬ 
tions in the franchise to use the streets.” 

Citing People vs. Suburban R. Co., 178 Ill., 594; Camden 
vs. Pubiic Sendee Ry. Co., 82 Atl., 607; Seymour Water Co. 
vs. Seymour, 163 Ind., 120; State ex rel. vs. New Orleans 
Gaslight Co., 108 La., 67; State vs. Marion Light & Heating 
Co., 174 Ind., 622; Grosse Pointe vs. Detroit & L. Street R. 
Co., 130 Mich., 363. 

It is contended, however, by the defendant that the proper 
construction of the acts of Congress under which it con¬ 
structed and maintained, and is operating, its railway, 
merely authorized it to resort to proceedings by eminent do¬ 
main in case it was unable to acquire by purchase the land 
necessary for its right of way; and this contention involves, 
first, the significance of the language “May institute proceed¬ 
ings for the condemnation,” etc., in section 24 of the act of 
Congress approv’ed March 2, 1895. 

It is a settled rule of construction that permis.sive words 
in a statute will be construed as mandatory where it appears 
clearly from the context or otherwise that such was the intent 
of the law; and where public or private rights are involved, 
the courts will adopt a mandatory construction. 

Southerland Statutory Construction states the rule as fol¬ 
lows (sec. 640) : 

“The words hnay’ and 'shall’, when used in a stat¬ 
ute, will sometimes be read interchangeably as will 
best express the legislative intent. The word 'may 
will be construed to mean 'shall’ where the public or 
third persons have a claim that the power ought to be 
exercised; but where the word 'shall’ is used, where no 
right or benefit depends on its imperative use, that 
word mav be held directory merely, and by legislative 
intention to be used synonymously with the word 
‘may’. The words ‘may’ and ‘shall’ are to be taken 
in their ordinary and usual sense unless the sense and 
intent of the statute require one to be substituted for 
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the other. The general nile is that the word ‘mav^ 
will he construed as ;shair, or as imposing an impera¬ 
tive duty, whenever it is employed in a statute to dele- 
^te a povyer the exercise of which is important for 
the protection of public or private interests. Whether 
merely permissive or imperative depends on the in¬ 
tention as disclosed hy the nature of the act in con¬ 
nection with which the word is employed, and the 


Shortt on Extraordinan- Legal Remedies, section 2254, 

slates the rule of construction of permissive terms in cases’ 
of mandamus as follows: 

‘‘Hut the fact that the words of an act of Parlia¬ 
ment are permissive only will not prevent mandamus 
being sometimes granted. 

And mandamuses hav^eheen granted in manvcases 
where words of permission only were found in the 
charters c. f/., to hold a local court for the deter¬ 
mination of civil suits, such being for the public 
benefit. 

“Tt has indeed lieen said to have become an axiom 
that in public statutes words only directory and per- 
missory or enabling may have a compulsory force 
where the thing to be done is for the public‘benefit 
or in advancement of public justice'.^^ 


Tn the case of the Hoard of Commissioners of Public 
Schools of Allegany County r.^. Countv Commissioners of 
Allegheny County (20 Md. Rep.. 449), where mandamus 
was prayed requiring the l>oard of commissioners to levy a 
tax on the assessable property of Allegany County for the 
support of the common schools, the court says (p. 457) : 


‘It is a well-settled principle that when a statute 
confers a power upon a corporation to be exercised 
for the public good, the exercise of the power is not 
merely discretionary, but imperative; and the words 
power and ‘authority' in such case may be con¬ 
strued ‘duty' and ‘obligation.'" 
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In Canal Commissioners vs. Sanitary District (18‘4 Ill., 
597, 604), involving the issue of writ of mandamus, the 
court says: 

“It is a principle of construction that statutes must 
be interpreted according to their intention and mean¬ 
ing, and not always according to the letter. That 
which is within the intention is within the statute, 
though not within the letter; and that which may 
be within the letter is not within the statute unless 

within the intention. * ♦ ♦ 

“Where the rights of the public or third persons 
are involved words in the statute importing permisr 
sion or authority may be read as mandatory, and 
words imposing a command may be read as permi^ 
sive, whenever in either case such a construction is 
rendered necessary by the intention of the legisla¬ 
ture.” 

In Kennelly vs. Jersey City (57 N. J. Law, 293, 297), 
invohnng the validity of an ordinance prescribing the man¬ 
ner in which trolley poles should be located on the public 
streets, the court said: 

“Ordinarily the word 'may’ implies permission 
only, but often it is construed to be mandatory. It 
is noticeable that in this very section the term is 
used in both senses. In the first clause, that the 
municipal authorities 'may,’ when they deem it 
proper, authorize the use of poles, etc., it clearly was 
intended to vest the authorities with discretionary 
power; while in the la.st clause, 'and the same may 
be authorized and prescribed by ordinance,’ the term 
is mandatorv, and in no other mode can the power 
be exercised^ The sense of the word in the middle 
clause now under consideration is less clear, but I 
think it is mandatory. The general rule is that this 
force will be given to the word whenever it is em¬ 
ployed in a statute to delegate a power the exercise 
of which is given for the protection of public or 
private interests. Sedgwick Stats. & Const. Law, 
438; iV. Y. vs. Furze, 3 Hill, 612; Central Land Co. 
vs. Bayonne, 27 Vroom, 297; lA Am. & Eng. Enc., 
979. It is undoubtedly of importance to public in- 
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P®*®® ''ires which are to convey 
so dangerous an agent as electricity through the niib- 

feisTn: 1:^ W-'- “"J -nsKd 

IS IS not secured by tlie provisions of tliis ordi¬ 
nance, which merely require the poles to be erected 
on the sidewalk adjacent to the curb line, and the 
wires to be suspended 17 feet above the grad^of he 
street, lor this reason also the ordinance is illegal.” 

Without furUier citation of authorities on a proposition 
« iich seems to lie elementary, what was the intent of Con- 

tllTof' ‘he provision rcs,ie<-ting the acquisi-' 

tion of land necessary for the extension of Rhode Island 

“““““ “» 

Congress was conferring a valuable franchise upon the 
railway company, namely, to locate its tracks within the 
Imes of a propo.sed extension of one of the great thorougli- 
fares of the District of Columbia. Plainly, it was the in- 
ntion of Congress to impo.se upon the companv, as a con- 

W*"" ^'•«"®hi.se, the duty of acqmr- 

mg and dedicating the land necessary for the e.xten.sion of 

Rhj^e Island avenue at its full width from Fourth street 
northeast to the District line. 

The contention of the defendant that the intent of Con¬ 
gress was merely to confer upon it the right of eminent 
domain in ca.se it became necessary to resort to condemna¬ 
tion proceedings, for so much land as was neces.sarv for its 
right of way, is, in the light of the several enactments, iin- 
tenable. Section 24, as it rend originally, provided: 

event that the company should not 
able to come to an agreement with the owner or 

^ l^ted to pass, proceedings for the condemnation 
for the use of the company of so muc/> of soid Jmd 
a, may be required, not exceeding r,o feet in vidth 

line o/Rhode 130 feet in n-idth in the 

line of Rhode Island avenue extended, mav be in- 

rSAct o'^eZmW^^; 
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The section as it originally read was fairly susceptible of 
the construction contended for by the defendant. The orig¬ 
inal provision contemplated that the tracks might be located, 
not within the lines of Rhode Island avenue, but “adjacent 
thereto.’’ Nearly three years later that provision was 
changed, and the change is significant. As amended it 
reads: 

“Sec. 24. That in the event that Rhode Island 
avenue shall not have been extended and said com- 
. pauy shall not be able to come to an agreement with 
the owner or owners of any land through which the 
said road may l)e located to pass for the purchase or 
dedication of so much land as may be necessary for 
the opening of Rhode Island avenue, then the said 
company may institute proceedings for the condem¬ 
nation of so much land as may be required for the ex¬ 
tension of the aforesaid avenue.” 

If the intent of the amended provision was identical with 
the original provision, wherein was the necessity for making 
any change? Clearly, it was contemplated by this provision 
that the company should acquire, either by purchase or con¬ 
demnation, the land necessar>' for the extension of Rhode 
Island avenue at its full width throughout that portion of 
the proposed extension upon which the company was au¬ 
thorized to lay its tracks. 

Section 24 as amended further provided: 

“That the strip of land so to be acquired by con¬ 
demnation shall l)e 130 feet in width, and shall be 
located according to the official plats for the exten- 
.sion of Rhode Island avenue.” 

The original provision authorized the railway company 
to acquire land by condemnation proceedings, not in excess 
of 130 feet within the lines*of Rhode Island avenue, in case 
they were unable to come to terms with the owners, for so 
much land as it-might require. The significant change in 
the amended provision is that it presupposes that the com- 
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l>iiny sliall endeavor to acquire by purchase, not so much 
a.u lo. may l,e necessary for the use of the company, but the 
lu,„l uecexeun, for the extension of Rhode hland avenue, 
and, in the event of failure to acquire tlie same by purchase, 
then diat the c-onqiany shall acquire it by condemnation. 

It is rcs|.cctfully submitted Uiat any' other construction 
t itin the one indicated would inqiute to Congress a vain en- 
actinent. 


n. 

The extension of time within which condemnation pro¬ 
ceedings might be instituted by the company does not re¬ 
lieve it from the obligation to acquire the land after the 
expiration of the time of extension. 

The original authority for the acquisition of the necessary 
land was unliniited in point of time. It might be argued 
that the subsequent act, extending for one year from its 
date the time within which condemnation proceedings might 
l>e instituted, was supererogatory. The word “extended’' 
used in the later act assumes the existence of the right at 
the time it was used, and not the revival of an authority 
which had lapsed. 

In an\ event, it is submitted that the defendant cannot 
evade his duty by setting up his own default. There is no 
doubt of the defendant’s authority to acquire by purchase, 
and, therefore, he cannot answer that the issuance of the 
writ will command an impossihility. Moreover, the im¬ 
possibility to acquire by condemnation proceedings cannot 
be demonstrated until it is attempted. 

The case of The People ex rel Green et al vs, D. & C. R. 

R. Co. (58 \., 152-103) is in point. In that case a writ 

of mandamus was issued against the defendant directing it ^ 

to restore a highway over which it had constructed its road, 
as required by the general railroad act, and the court said 
at page 163: ' 
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“The third point made by the appellant is that a 
mandamus will not command that which is impos¬ 
sible. It is claimed that, to obey the command of 
the peremptory writ in this case, the appellant must 
acquire by compulsory measures additional land to 
that now owned by it; and that it cannot now take 
such measures, for that it has no statutory power so 
to do. 

♦ ♦♦♦♦♦♦ 

“The next point made by the appellants grows out 
of the last. It is that a mandamus will never issue 
to compel one to do an act which he has not within 
himself the power to do. This proposition, applied 
to this case, is that the appellant will not be com¬ 
pelled to restore the highway at a certain point if 
lands must be acquired therefor by proceedings un¬ 
der the statute. But this writ has, not seldom, been 
sent to quasi-public corporations directing them to 
action which required similar proceedings on their 
part. (Keg. vs. Birmingham Ry. Co., 2d Ad. & El. 
[N. S.] 47.) Jn that case it was held that, though 
the time in which compulsory proceedings might he 
taken had expired, that fact presented no reason why 
a. mandamus should not go. A fortiori, may it go 
when the power to take such proceedings exists. The 
first position was questioned in Reg. vs. East Co. R., 
10, Ad. & El., 557. The latter position was not. 

“To the argument of the ap|>ellant that in proceed¬ 
ings to take lands compulsorily it might be defeated, 
it is to be answered: That if that result was upon the 
merits, and not from its own default or miscarriage, 
it would he a good answer for it if proceeded against 
as in contempt for not obeying the writ. The same 
court which adjudged that it should not take the land 
would not punish it for not taking it when permis¬ 
sion to take could not be had.^’ 

A further quotation from this opinion is in point in an¬ 
other a«pect of the questions before the court: 

“Appellant further insists that section 27, sub¬ 
division 5, al>ove cited, expresses no legislative inten¬ 
tion that the highway is to be widened or changed 
outside of its original limits; and that the section is 




14 


tiot susceptible of a construction to the contrary The 
^ct.on allows a railroa.l co.upany to coSct it! 
tnicks upon a lughway, but at the .«aine time rSir^^ 
that ,t sl.all r^tore the highway to such a S ^ 

iTtrue'thTri-? '*« usefulness. It 

true that hnngin^r m word ‘unnece‘<sarilv’ rJrwKi 

jn.ply that the u.sefulne.. of the higl way^n^^ hZ 

been somewhat impaired either in the pr^-^^of con 

stiiKtion or III the maintenance of the railway But 

IS quite certain that the section does not mean that 

the highuay should be rendered useles.s. 'I'lie section 

means to preserve the highway for use by public 

bv ibe’r" l ’ 'r""^ it ‘'t the same time 

IL it r’,“e fur the laying of its track 

poll It. It permits the latter on condition that the 

hiimer shall l,e eontinued. It is e.xplicit that the 
highway shall not have iieen unnece.s,<arilv impaired 
m Its usefulness. The eourts Mow have'found that 
t has Wn thus impaired. Krom this follows one of 
t«o things: hither the track of the defendant is un- 
hiH fully upon the highway, or it mav restore the 
highway to the state required. It is not the first, for 
the legislature meant that the railroad company 
might consiriict Its track u|)oii a highway which the 
‘I'e i-oad .should touch; it must, then, be the 
l<i.st. 1 he duty of restoring impo.sed carries with it 
t le power to restore, and in the exercise of that power 
.ill other needful aiixdiary powers given bv the statute 
may also be exercised. 

III. 

The Defendant Could Not Relieve Itself of an Obligation 
Imposed by its Charter by Laying its Tracks Before Ac 
quiring the Land for the Avenue. 

The contention that the time within which the railroad 
company miaht be required by mandamus to acquire and 
dedicate the land neces.sary for the extension of Rhode 
Island avenue expired when it laid its tracks is open to the 

objection indicated liefore, that the defendant cannot plead 
nis own wrong. ^ 
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The defendants could not be held by mandamus to ac¬ 
quire the land necessary for the extension of the avenue 
before the tracks were laid. To any application for a man¬ 
damus they would have replied that they were not obliged 
to acquire the land until the tracks were laid. If the 
contention of the defendants is sound, the ]:)erformance 
of its dutv could not at anv time have been com- 
pelled by mandamus. Assuming that the act of Congress 
imposed that duty upon the defendant, his contention would 
render it incaj)able of enforcement at any time—a contention 
which, it is submitted, is untenable. 

To the proposition that the present Commissioners are 
estop[)ed from seeking to enforce the conditions imposed 
upon the defendant by its charter because they did not pre¬ 
vent the defendant from laying its tracks, a sufficient reply 
is that laches cannot l)e imputed to public officers in respect 
of public duties imposed by law. Neither the action nor the . 
non-action of the District Commissioners could relieve the 
defendant of the performance of the duty imposed upon it 
by its charter. It is not within the functions of the Commis¬ 
sioners of the District of Columbia to nullify an act of 

Congress. 

The railway com|)any in effect says: ‘AVe have laid our 
tracks in sjate of you and the law.” It is a characteristic 
attitude of defiance, which the court will not view with 
indulgence. 

The judgment of the court below should be reversed. 

Respectfully submitted, 

CONRAD H. SYME, 

, Corporation Counsel. 

, JAS. FRANCIS SMITH, 

Assistant. 
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statement of Case. 

In this case, the appellants filed in the court below a 
petition, wherein it was prayed that a writ of mandamus 
be issued against the appellee, compelling it to acquire 
certain designated lands for the widening and extension 
of Rhode Island Avenue, one of the highways of the Dis¬ 
trict of Columbia, along which a certain line of railway 





was constructed by the Maryland & Washington Rail- 
way Company and being operated by the appellee; upon 
e filing of the petition the court issued a rule against the 
appellee to show cause why the writ should not be issued 
as prayed, to which rule the appellee filed its answer- 
the c^e came on for hearing upon the petition of the 
appellants and the answer of the appellee to the rule- 
the court being of the opinion that the contention of the 
appellants was not maintainable, entered an order dis¬ 
charging the rule and dismissing the petition; from this 
judgment the appellants entered an appeal, and the case 
IS now presented to this court for review-. 


argument. 

Before taking up the questions of law- which are pre- 

^nted on this appeal it is considered ad^sable to refer 

briefly to the various acts of Congress and the amendments 

thereof, which present the questions for determination 
by this court. 

The Maryland & Washington Railway Company, the 

predeces^r of the appellee, was incorporated under and 

by virtue of the terms of an act of Congress approved 

August 1, 1892 (27 Stats., p. 341), which authorized 

that company to build a line of street railway along the 
following route: 

“Beginning at the point where Rhode Island 
A\enue of the city of Washington if extended in 
ite present course would intersect Fourth Street 
Northeast, as extended due north, and running 
thence with and along said Rhode Island Avenue 
as thus extended, or adjacent thereto, to a point 
at or near the point of intersection of said Rhode 
Island Avraue with the northeast boundary 
line of the District of Columbia.“ 
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This act of Congress contained a provision in respect 
to the right of the Railway Company to acquire land for 
the purpose of constructing its railway, in the following 
language: 

‘^Sec. 24. That in the event that the company 
should not be able to come to an agreement with 
the owner or owners of any land through which 
the said road may be located to pass, proceedings 
for the condemnation for the use of the company 
of so much of said land as may be required, not 
exceeding fifty feet in width, with necessary slopes, 
and one hundred and thirty feet in width in the 
line of Rhode Island Avenue extended, may be 
instituted in the usual way in the Supreme 
Court of the District of Columbia, under such 
rules and regulations as said court may pre¬ 
scribe for such purposes: Provided, that the 
extension of Rhode Island Avenue herein au¬ 
thorized, whether acquired by condemnation 
or otherwise, shall be dedicated to the public use 
in the same manner and subject to the same 
regulations and control that apply to other 
streets and avenues in the District of Columbia 
occupied by street railways.” 

Under the provisions of section 6 of this act, the com¬ 
pany was allowed six months to begin the construction 
of the railway, and twenty-four months in which to com¬ 
plete it. 

Subsequently the time limit prescribed in the foregoing 
act of Congress for the building and completion of the 
railway was extended for the period of six months from 
August 1, 1894, by the provisions of an act of Congress 
approved August 23, 1894 (28 Stats., p. 590). 

Thereafter the charter of the Maryland & Washington 
Railway Company was amended by the act of Congress 
approved March 2, 1895 (28 Stats., p. 713), and section 
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24 of the act of Congress of August 1,1892, was amended 

as follows: 

• section twenty-four of said act be, and 

IS jiorGDy, aniGnded so as to read as follows i 

T that Rhode 

Island Avenue shall not have been extended, and 

said company shall not be able to come to an 
agreement with the owner or owners of any land 
through which the said ro^ may be located to 
pass for the purchase or dedication of so much 
1?? necessary for the opening of 

Khode Island Avenue, then the said company 
may institute proceedings for the condemnation 
of so much land as may be required for the 
extension of the aforesaid avenue: Provided, 
that the strip of land so to be acquired by con¬ 
demnation shall be one hundred and thirty 
feet in width, and shall be located according 
to the official plats for the extension of Rhode 
Island Avenue: And provided further, that all 
the land within the lines of the proposed ex¬ 
tension of Rhode Island Avenue which shall be 
acquired by said Maryland and Washington Rail¬ 
way Company, either by purchase or condemna¬ 
tion, shall, by appropriate conveyance, be dedi¬ 
cated, before tracks are laid therein, by said Mary¬ 
land and Washington Railway Company as an ex¬ 
tension of Rhode Island Avenue to the extent of 
the land so acquired/^ 

Section 3 of the act of Congress of March 2, 1895, 
provided that the building of the said railway shall be 
commenced within six months, and completed within 
twelve months from the date of the approval of this 
act. 

Subsequently the act of Congress approved February 
20, 1896, granted a further extension fpr the term of one 
year from the 2d day of March, 1896. 

Thereafter the power to institute condemnation pro¬ 
ceedings was amended by the act of Congress approved 
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June 27, 1898, by section 6 of said act, which provided as 
follows: 

''Sec. 6. That the power to institute con¬ 
demnation proceedings conferred upon the Mary¬ 
land and Washington Railway Company by sec¬ 
tion twenty-four of the joint resolution entitled 
'a joint resolution to extend the charter of the 
Maryalnd and Washington Railway Company, 
approved August twenty-third, eighteen hun¬ 
dred and ninety-four, be, and the same is here¬ 
by, continued in force one year from the passage 
of this act.^^ 


I. 

Intention of Congress Was to Confer Privilege Upon 

Railway and Not Obligation. 

It is contended by the appellants that the intention 
of Congress in the use of the language contained in the 
various acts of Congress was to make it imperative for 
the appellee, or its predecessor, the Washington & 
Maryland Railway, to institute condemnation proceed¬ 
ings for the purpose of acquiring a strip of land 130 
feet in width for the full length of Rhode Island Avenue 
extended, and to dedicate this strip of land to the public 
use as a highway. 

The general rule upon the question of the construction 
of the language of statutes of this character was expressed 
by the Supreme Court of the United States in the case of 
U. S. vs. Thoman, 156 U. S., 353, 359, in the following 
language: 

"It is familiar doctiine that where a statute 
. confers a power to be exercised for the benefit of 
the public, or by a private person, the word 'may’ 
is often treated as imposing a duty rather than 
conferring a discretion. Mason vs. Fearson, 9 How., 
248; Washington vs. Pratt, 8 Wheat., 681; Super¬ 
visors vs. U. S., 4th Wall., 435. This rule of con- 
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struction is however by no means invariable. Its 
application depends on the context of the statute 

ft ** presumed that 

It was the intention of the legislature to confer 

a i^scretionary power or to impose an imperative 

duty. Minor vs. Mechanics’ Bank, 1 Pet., 46 • Bin- 

Pet Company, 8 

Pet., 201, Thompson vs. Carroll’s Lessee, 22 How 

In Minor rs. Mechanics? Bank, Mr. Justice Storey' 

ehvering the opinion of the court said (p. 63)’: 

in defendants is that “may” 

in this section means “miist;^^ and reliancp i<? 

construc¬ 
tion of public statutes where the word may is 

often construed as imperative. Without question 

such a coiwtruction is proper in all cases where 

impose a positive and 
absolute duty and not merely to give a discre¬ 
tionary power. But no general rule can be laid 
dowTi upon this subject further than that that 
exposition ought to be adopted in this as in 
other cases which carries into effect the true 

menf legislature in the enact- 

ment. The ordinary meamng of the language 
must be presumed to be intended unless it mani¬ 
festly defeats the object of the provisions.’ ” 


Upon a careful examination of the language of the 
statute the conclusion must inevitably follow that it was 
not the intention of Congress that the Railway Company 
m the acqubition of the land necessary for the construc¬ 
tion of the line of railway by purchase should be required 
to. purchase a strip of land w ide enough to provide for the 
extension of Rhode Island Avenue to a width of one hun¬ 
dred and thirty feet. Had it been the intention of Con¬ 
gress that the Railway Company should at all events be 
compelled to acquire a strip one hundred and thirty 
feet m width, certainly Congress would have so ex¬ 
pressed this intention in the language of the statute. 
Under the terms of the statute the Railway Company was 





given the right to build and construct its line, and for this 
purpose it had the inherent right to acquire the necessary 
land by purchase, and it wa^ only in the event that the 
Railway Company was unable to come to terms in the 
purchase of the necessary land that it was given the right 
to resort to condemnation proceedings for the purpose of 
the acquisition of the land along the line of the railway. 
Congress by the language used clearly expressed the in¬ 
tention that in the event condemnation proceedinp 
should be instituted that the Railway C ompany should in 
such condemnation proceedings acquire a strip of land 
one hundred and thirty feet in width, and when the 
land was so acquired it should be dedicated to the 
public use. Congress by the provisions of the original 
act of Congress of August 1, 1892, and the amendments 
thereof, also provided that all the land which was ac- 
<iuired by the Railway Company by purchase should 
likewise be dedicated to the public use. 

It will be observed that in the original section 24 of 
the act of August 1, 1892, and in the amendment of tliis 
section by the act of March 2, 1895, Congress undoubt¬ 
edly intended that in all cases where the land was ac¬ 
quired by purchase it should be dedicated to the public 
use, and only in the event that the Railway Company 
could not come to terms with the owners of the land 
should the condemnation proceedings be instituted. 

It is contended by the appellants that the intention 
of Congress was that the Railway Company should ac¬ 
quire land to the width of one hundred and thirty feet, 
and dedicate it to the public use as part consideration for 
the franchise which was conferred upon it. It is respect¬ 
fully urged that this contention can not be maintained. 
Congress undoubtedly intended that if that Railway Com¬ 
pany should resort to the right of eminent domain 
under the provisions of the statute and acquire the land 
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through condemnation proceedings under and by virtue 
of the authority thereby conferred upon it, that in 
wnsideration of this privilege they should in the con¬ 
demnation proceedings acquire the land to the extent 

of one hundred and thirty feet in width, and dedicate 
It to the public use. 


It IS ^pectfully submitted that in the light of the 
general doctrine of law that the word “may,” which in its 

to mean a permission 
o prn 1 ege given, should not be construed to be impera- 

ive unle^ it is the plain intent and purpose of the statute 

• *1"'statute in this case Congress did not 
intend to impose the duty afid obligation upon the Rail¬ 
way Company to resort to condemnation proceedings at 
all events, but only conferred upon it the privilege to in¬ 
stitute such prcceedings in the event it was not successful 
in acquiring the land by purchase. 


II. 

Mandamus Should Not Issue Because the Appellee is 
Without Legal Authority to Now Acquire the Land. 

The right of eminent domain is not an inherent right 
conferred upon the appellee to acquire land for the pur- 
pose of the building of the railway. The appellee was not 
clothed with authority to institute condemnation pro- 
c^dings for the purpose of condemning the land unless 
this^right was given to it by act of Congress. It is con¬ 
tended by the appellee that the right to institute con¬ 
demnation proceedings was limited by the act of Con-ress 
which conferred this power, and that finally Congress 
by the terms of the act approved .Tune 27, 1898, provided 
that this authority .should cease and determine one year 
rom the passage of that act, so that since the 27th day of 
June, 1899, the Railway Company has been powerless 
to institute such condemnation proceedings. 



In this case the record shows that the Railway Com¬ 
pany was able to acquire by agreement with the owners 
the land necessary for the building and construction 
the line of railway, and that it was not necessary for it 
to resort to condemnation proceedings for this purpose. 
From the viewpoint of the Railway Company the 
language of the original act of Congress, and the amend¬ 
ments thereof, was clearly susceptible of only one con¬ 
struction, and that is, that there w^ no imperative duty 
or obligation resting upon it to institute condemnation 
proceedings for the acquisition of the land, so long as they 
could acquire it by purchase from the owners, and it is 
respectfully urged that it can not now with any force be 
contended as claimed by the appellants that the Railway 
Company is seeking to take advantage of its own wrong 
in not instituting condemnation proceedings before the 
expiration of the time limit placed upon this right by 
the terms of the act of Congress. The language of 
the act of Congress is plain and unambiguous as 
to the time to which this right was extended, and 
it is manifestly apparent that since the expiration of 
that time limit the Railway Company has b^n, and 
is now, powerless to institute condemnation pro¬ 
ceedings. In the various States of the United States, 
among others in New York, the legislatures have 
enacted as part of the general law of the State, statutes 
applicable to the organization and construction of 
railways, commonly known as the General Railway Law. 
Railways organized under these statutes have certain 
rights of eminent domain conferred upm them, and 
thereby acquire the right to institute condemnation 
proceedings for the purpose of acquiring such land as is 
necessary for the construction of the railway. In this 
jurisdiction there is no such power. Congress has not en¬ 
acted any general legislation upon the subject, conse- 
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quently the only right to institute condemnation pro¬ 
ceedings by any railway is that which is confeES 
upon It by special acts of Congress. Upon an examina- 
lon of the case of The People Ex Rel. Green et al. cs 
. &C. Railroad, 58 N. Y., 152, 163, relied upon by 

not analogous to the case at bar. In that case, the 
Rai way Company was organized under the General 
Railway Law, which conferred upon it the right to Ac¬ 
quire land which was necessary for the purpose of con¬ 
structing the railway, and for that reason it differs from 
case at bar, in that in the present case, no such r ght 
IS con erred upon the railway, the only right being tLt 

In conclusion it is resjoectfully urged that Congress 
nev er intended to impose upon the Railway Company 

undet all acquiring at all eyents, and 

der all circumstances, land necessary to widen the 

of one hundred and thirty feet, and 

at the limitation placed upon the right to institute 

gmdemnation proceedings haying expired, the Railway 

Company can not now under any circumstances acquire 

and SI power or authority so to do 

and that the judgment of the court in dismissing the peti¬ 
tion for the writ of mandamus was in accord with the tme 

Respectfully submitted. 

J. J. DARLINGTON 
GEO. P. HOOVER, 

Attorneys for Appellees. 








